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employees to join by calling a single general meeting at which 
the benefits of union membership were presented. Taking into 
consideration that there was no contract not to join the union, 
would persuasion in this form have been an interference with 
plaintiff's rights for which the law would have afforded a remedy ? 
The decision is limited to the case of third persons interfering 
between an employer maintaining a non-union shop and his 
employees and does not go to the extent of those cases which 
prohibit the use of persuasion by striking employees.* It has 
been maintained that there is a distinction between persuasion 
to secure persons to leave their employment when used by 
employees in aid of their admitted right of striking to better 
their own conditions and when exercised by members of a union 
merely to secure recognition of the union 5 when conditions are 
satisfactory to the employees. 

E. M. C. 

Societies : Rights of Expelled Members. — In Supreme Lodge 
of Moose v. Los Angeles Lodge 1 the plaintiff failed in an action 
to replevy property held by the local lodge. It was claimed that 
under the charter and by-laws the property was forfeited by 
reason of the revocation of the charter of the defendant. The 
court decided that the order of revocation was ineffective since 
not made according to the procedure prescribed by the rules, 
and in addition remarked that a rule providing for expulsion of 
a member or of a local lodge without a hearing would be inef- 
fective as contrary to natural justice. The case is interesting as 
suggesting the question, first, of the right of an aggrieved member 
of a mutual benefit organization to seek legal aid; second, of 
the conclusiveness of a decree of the tribunal of the lodge. 

A by-law to the effect that remedies within the society must be 
exhausted before resort to the courts, will be upheld where such 
remedies are reasonable, and where the society has not by its 
own act defeated such resort, though it seems that a by-law 
applicable to members will not bind beneficiaries of benefits. 2 

* George Jonas Glass Company v. Glass Bottle Blowers' Assoc. (1908), 
77 N. J. Eq. 219, 79 Atl. 262, 41 L. R. A. (N. S.) 445 and note. 

5 Tunstall v. Stearns Coal Company (1911), 192 Fed. 808, 41 L. R. A. 
(N. S.) 453 and note; Everett Waddey Company v. Richmond Typograph- 
ical Union (1906), 105 Va. 188, 53 S. E. 273, 5 L. R. A. (N. S.) 792, 8 Ann. 
Cas. 798. 

i (Dec. 31, 1917), 55 Cal. Dec. 81. 

2 Berlin v. Eureka Lodge (1901), 132 Cal. 29, 64 Pac. 254 (Pro- 
vision upheld) ; Markham v. Supreme Court (1907), 78 Nebr. 295, 110 N. 
W. 638 (Provision unreasonable). Compare Bukofzer v. Grand Lodge 
(1893), 139 N. Y. 612, 35 N. E. 204; Correia v. Supreme Lodge (1914), 
218 Mass. 305, 105 N. E. 977; Knights v. Mayfield (Tex. Cv. A., 1912), 
147 S. W. 675 ( Resort defeated by society) ; Kumle v. Grand Lodge 
(1895), 110 Cal. 204, 42 Pac. 634 (Provision not applicable to beneficiary). 
For fuller reference to cases in other states see 52 L. R. A. (N. S.) 806, 
note. 
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Even in the absence of such provision, the rule in California and 
in most states is that where action against him is merely irregular 
the member must exhaust remedies within the society before 
the courts will aid him. 8 Where proceedings are totally void, 
there is a conflict of authority as to whether the member seeking 
damages or reinstatement is entitled to legal aid in the first 
instance, 4 but most courts are open forthwith to a member denied 
benefits by a void act. 5 There is no ruling in California under 
questions of void action. 

Whether the decision of the tribunal of the society is con- 
clusive seems to depend: (a) on the regularity and (b) on the 
object of the proceedings. In certain instances, the decision is 
clearly not conclusive. Such is the case where the tribunal 
exceeds its jurisdiction, relief being given, e. g., where a member 
is expelled for a cause punishable under the rule by fine only.* 
But courts allow some latitude, and so where the rules justify 
expulsion for "improper conduct" the tribunal will be allowed 
discretion in determining what is such conduct. 7 Again, the 
member can command legal aid when he has not been given 
reasonable notice and opportunity to prepare and present a defense, 
and when the procedure, rules of evidence, and rules as to qual- 
ification of judges have not been fair, 8 though they need not 
necessarily have been such as would be required in a court of law.* 
These rules apply though there be a provision, binding under 
ordinary circumstances, that the tribunal shall render final 
decision. 10 

In the absence of irregularity, the attitude of the courts depends 
on whether the action is for reinstatement or damages, or directly 
for benefits. The decision of the tribunal of the society in expell- 
ing a member is conclusive on the merits where the member 



"Levy v. Magnolia Lodge (189S), 110 Cal. 297, 42 Pac. 887; Neto 
v. Conselho etc. (1912), 18 Cal. App. 234, 122 Pac. 973. 

*Screwmen's Ass'n. v. Benson (1890), 76 Tex. 552, 13 S. W. 379 
(Mandamus denied to member seeking reinstatement). Compare language 
in Corregan v. Hay (1904), 87 N. Y. Supp. 956; Independent Order v. 
Wilkes, 1910), 8 Miss. 179, 53 So. 493 (Member seeking damages given 
relief in first instance). Compare McGuinness v. Court Elm City (1905), 
78 Conn. 43, 60 Atl. 1023. 

5 Compare Kidder v. Commandery (1906), 192 Mass. 26, 78 N. E. 
469; Supreme Lodge v. Eskholme (1896), 59 N. J. L. 55, 35 Atl. 1055. 

•Otto v. Tailors* Union (1888), 75 Cal. 308, 17 Pac. 217. 

'Josich v. Austrian Soc'y. (1897), 119 Cal. 74, 51 Pac. ia 

8 Grand Grove v. Garibaldi Grove (1896), 105 Cal. 219, 38 Pac. 947; 
Von Arx v. Verein (1896), 113 Cal. 377, 45 Pac. 685 (Notice and hearing) ; 
Levy v. Magnolia Lodge, supra, n. 3. Opportunity to prepare defense. 
(Semble) ; Otto v. Tailors' Union, supra, n. 6 (Fairness) ; People ex. rel. 
Meads v. Alpha Lodge (1896), 8 App. Div. 591, 35 N. Y. Supp. 214, 40 N. 
Y. Supp. 1147 (Rules of Evidence and Procedure). 

•People ex rel. Burton v. St. George's Soc'y (1873), 28 Mich. 261; 
Spillman v. Supreme Council (1892), 157 Mass. 128, 31 N. E. 776. 

"Dick v. Supreme Body (1904), 138 Mich. 372, 101 N. W. 564. 
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asks reinstatement or damages. Furthermore, the possibility of 
sharing in the property of the society, through benefits, e. g., is 
not such a property right as will entitle him to legal aid on the 
ground of forfeiture. In the absence of express provision, the 
rule will be based on consent of the members to abide by the 
rules inferred from their subscriptions thereto on joining the 
society. 11 Great latitude is allowed societies in making by-laws 
affecting expulsion, with incidental loss of rights to benefits, so 
long as conflict with any positive rule of law or public policy 
is avoided. 12 It is curious that these cases were not referred to 
by court or counsel in the Moose case. 

In actions directly on claims for benefits, on the other hand, 
the courts deal with by-laws with extreme strictness to avoid a 
construction ousting the courts of jurisdiction. 13 A fortiori, the 
same view would be taken in an action involving actual property 
rights. Where, however, the provision for finality of the decision 
of the tribunal is unmistakably clear, a difficult question arises 
as to its effect. It should at least have the effect of an arbitration 
agreement and as such it could make the finding of the tribunal 
conclusive as to certain facts. 14 It may also be given full effect 
where expressly provided that no undertaking of the society shall 
form the basis of legal rights. 15 Where, however, the member 
asserts legal rights, the case is more difficult. A case squarely 
In point has not arisen in California. The earlier cases intimate 
that such a provision, though bad as a pure by-law, might be 
upheld because assented to by the member on joining the society, 14 
citing cases wherein waiver or statutory and even constitutional 
rights had been upheld. 11 On the other hand, more recent cases, 
following prevailing currents of authority in other states, intimate 
that a provision ousting the courts would not be binding. 18 



11 Otto v. Tailors' Union, supra, n. 6 ; Levy v. Magnolia Lodge, surpa, 
n. 3; Lawson v. Hewell (1897), 118 Cal. 613, 50 Pac. 763; Josich v. 
Austrian Soc'y, supra, n. 7. 

12 Neto v. Conselho etc., supra, n. 3. See Cal. Civ. Code, § 599, subsec. 
5, 8, 9. 

"Railway Ass'n v. Robinson (1893), 147 111. 138, 35 N. E. 168. 

"See Robinson v. Templar Lodge (1892), 97 Cal. 62, 31 Pac. 609; 
Whitney v. Masonic Ass'n (1893), 52 Minn. 378, 54 N. W. 184, 2 R. C. L. 
351 et seq. 

^Pool v. Brotherhood (1904), 143 Cal. 650, 77 Pac. 661. 

16 Levy v. Magnolia Lodge, supra, n. 3 ; Robinson v. Templar Lodge 
(1897), 117 Cal. 370, 49 Pac. 170; Berlin v. Eureka Lodge, supra, n. 2; 
Grimbley v. Harrold (1899), 125 Cal. 24, 57 Pac. 558 (Provision inap- 
plicable between non-members). 

"Bowen v. Aubrey (1863), 22 Cal. 566; People v. Robinson (1873), 
46 Cal. 94; Meredith v. Association (1882), 60 Cal. 617. 

18 Schou v. Sotoyome Tribe (1903), 140 Cal. 254, 73 Pac. 996; Pool 
v. Brotherhood, supra, n. 15 (Semble). Distinguish the cases where right 
to benefits is lost by a breach of condition. Hogins v. Supreme Council 
1888), 76 Cal. 109, 18 Pac. 125. 
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From these results, we may summarize the following body of 
rules: an expelled member of a benefit society will be denied 
legal aid in the first instance, (1) always where the action was 
merely irregular, and (2) generally even where void, save where 
he seeks benefits. The final decision of the tribunal of the society 
XI) will be conclusive where damages or reinstatement are sought 
and no irregularity is alleged, but (2) has no greater effect 
than an arbitrator's decision where legal rights to benefits are 
asserted. The uncertainties remaining and the inconsistencies in 
the reasoning of the cases show that the law is still in the forma- 
tive stage. It affords an interesting field in which the theoretical 
jurist may observe the interplay of ancient legal conceptions with 
modern ideas of policy and justice in the molding of rules to 
govern new relations. 

R. M. L. 

Torts: Liability of Charitable Corporations. — Is a char- 
itable corporation liable for the negligent acts of. its employees? 
This question was considered at length in Stewart v. St. Helena 
Sanitarium, 1 though what is said may be regarded as dictum, 
since the court found that the corporation involved was not a 
charitable one. There had been two earlier cases in which the 
defense was urged that a charitable corporation was not liable 
for the negligence of its servants, but in one of them the court 
based the decision on the fellow servant rule with a brief dictum 
as to the liability of charitable corporations, 2 and in the other, 
the corporation was found not to be a charity, as in the Stewart 
case. 3 

There have been a great many decisions in the American 
courts on this question, but neither the rules, nor the reasons 
for the rules are harmonious. The parent case in England on 
the whole subject declared that the corporation was not liable, 4 
for "to give damages out of a trust fund would not be to apply 
it to those subjects which the author of the fund had in view, 
But would be to divert it to a completely different purpose." This 
appears to be the reason most frequently given by the American 
courts. 8 Some courts have qualified the rule with the priviso 
"if the benefactor has used due care in the selection of those 



1 (Jan. 9, 1918), 26 Cal. App. Dec. 116. Rehearing in the Supreme 
Court granted Feb. 28, 1918. 

2 Thomas v. German Society (1914), 168 Cal. 183, 141 Pac. 1186. 

3 Brown v. La Societe Francaise (1903), 138 Cal. 475, 71 Pac. 516. 

* Feoffees of Heriot's Hospital v. Ross (1846), 12 CI. & Finn. 507, 8 
Eng. Rep. R. 1508. 

"Downes v. Harper Hospital (1894), 101 Mich. 555, 60 N. W. 42; 
Perry v. House of Refuge (1884), 63 Md. 20, 52 Am. Rep. 495; Parks v. 
N. W. University (1905), 218 111. 381, 75 N. E. 991; Abston v. Waldron 
Academy (1909), 118 Tenn. 24, 102 S. W. 351; Fireman Ins. Board v. Boyd 
(1888), 120 Pa. St. 624, 15 Atl. 553 ; Whittaker v. St. Luke's Hospital (1909), 
137 Mo. App. 116, 117 S. W. 1189. 



